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40 C.F.R. 6 22.30(a) 

SUMMARY OVERVIEW OF APPEAL BRIEF 

So as to facilitate the examination of the extensive record developed in this matter before 

the Administrative Law Judge ("ALJ"), Appellant Environmental Protection Services, Inc. 

("EPS" and/or "Appellant") sets forth below a brief statement of the fundamental issues, nature 

of case and relevant facts that underlie this Appeal before the U.S. Environmental Appeals 

Board's ("EAB" or the "Board"). A more detailed description of the issues, nature of the case 

and relevant facts and law are set forth in more detail in the attached Appeal Brief along with 

appropriate references to the record, argument on the issues, and a short conclusion setting forth 

the relief sought, alternative findings of fact, and alternative conclusions regarding issues of law 

or discretion. 

Since 1989, EPS has operated one of the country's few scrap metal recovery furnaces that 

is able to destroy completely polychlorinated biphenyls ("PCB") in electrical equipment at 

concentrations that are regulated under the Toxic Substances Control Act, 15 U.S.C. 88 2601 et 

seq., as implemented by 40 C.F.R. Part 761. Pursuant to 40 C.F.R. Part 761, EPS is subject to a 

TSCA commercial storage approval ("Approval"), which among other things, establishes a 

maximum storage limit for the commercial storage of certain equipment under Subpart D of Part 

761. Part 761 also exempts certain activities and PCB items. The central underlying issues to be 

resolved by the Board in this Appeal are two. 

1. Whether EPA's three count Amended Complaint should have been dismissed or 

rejected in light of the absence of evidence produced by EPA to substantiate its 

claims against EPS. 

BALTOl : 1082403vl)K24070-000009~5/10/2006 



a. Specifically, Counts I and I1 of the Complaint (which erroneously alleged 

that on July 15, 1999, and November 2, 1999, EPS commercially stored 

"PCB transformers" andlor PCB capacitors in excess EPS's maximum 

storage capacity ("MSC") limits) should have been dismissed because 

EPA and the Initial Decision failed to consider that the equipment 

allegedly commercially stored at EPS was exempt from the MSC limits 

under the regulations as a result of: a) EPS's processing activities for 

storage or transportation for disposal at 40 C.F.R. 8 761.20(c)(2)(i); b) the 

transfer within ten days of such equipment to another facility as permitted 

by 40 C.F.R. 8 761.65(d)(5); andlor c) EPS's adherence to the self- 

implementing decontamination procedures at 40 C.F.R. § 761.79. 

Accordingly EPS asks this Board to: 

Declare and decree that EPS at all relevant times had complied 

with the terms of its TSCA commercial storage approval and 

applicable laws. 

Declare and decree that EPS was the generator of PCB waste, and 

therefore the storage of such equipment was exempt from the 

maximum storage limits. 

Declare and decree that EPS had notified EPA of EPS's increased 

storage limits in its PCB commercial storage approval. 

Declare and decree that the PCB regulations exempted EPS with 

regard to equipment transferred to another facility at 40 C.F.R. 



8 761.65(d)(5) and/or certain processing activities as further 

defined at 40 C.F.R. 8 761.20(~)(2). 

Declare and decree that the self-implementing decontamination 

procedures of 40 C.F.R. 8 761.79(a) exempted EPS's activities 

from the scope of its maximum storage limits in its commercial 

storage approval. 

b. Similarly, Count I11 (which erroneously alleged that EPS failed to operate 

its scrap metal oven within certain required temperature ranges on certain 

dates) should have been dismissed for the following reasons: 

EPA and the Initial Decision failed to consider that the contents in 

the oven were exempt under applicable regulations because the 

units processed were non-PCB units and/or non-contaminated units 

andlor decontaminated units. EPS respectfully requests that the 

Board carefully review the legal import of the applicable PCB 

regulations. For instance, items that are decontaminated in 

compliance with 40 C.F.R. 5 761.79, or that contain less that 50 

ppm PCBs are expressly exempt from any PCB storage or disposal 

or approval requirements. (40 C.F.R. 8 8 761.20(~)(2), 76 1.65). At 

all relevant times, EPS was burning non-PCB units andlor 

decontaminated units, and EPA produced unrelated and unreliable 

analytical data to incorrectly show PCB concentrations of the units 

processed in EPS's furnace. Accordingly there was no factual or 

xii 



legal basis to support the allegations of Count 111, and EPA's 

Complaint against EPS should have been rejected. 

EPS maintained the minimum required temperature of 2 % hours, 

which was ignored when EPA in this action imposed the 

requirement that such time be calculated on a continuous basis. 

Whether EPA's administrative complaint was the result of EPA's selective 

prosecution and enforcement of EPS in response to EPS's ten-year effort to force 

EPA Region I1 to take action against another company, G&S, which was allowed 

to operate by EPA in complete disregard of applicable PCB storage and disposal 

regulations. 

a. Appellant respectfully requests the Board to evaluate fully the clear 

evidence which demonstrates that EPS was singled out for prosecution as 

a result of the investigations and complaint initiated by EPA, while 

another company was and has been allowed to ignore applicable legal 

requirements. The record will show that G&S has had no TSCA PCB 

storage approval, has not been subject to the maximum storage limitations 

and other significant requirements of 40 C.F.R. Part 761, Subpart D, and 

as a result has been leR untouched. 

b. Appellant further requests that the Board carefully evaluate the substantial 

record demonstrating that EPA sought to correct this injustice for over ten 

years by pursuing numerous meetings, inquiries and complaints not only 

to staff at EPA Region I1 and 111, but also to the highest levels at EPA 

Region 11's Inspector General and its Criminal Investigation Division. All 

xiii 



of these meetings, inquiries and complaints were well known by personnel 

within Region 11, Region I11 and Headquarters. Moreover, the evidence 

also documents that persons in Region I1 (which had jurisdiction over 

G&S) made numerous inquiries to personnel in Region I11 inquiring as to 

the status of Region 111"s investigation and subsequent enforcement 

actions of EPS. Region I1 also undertook its own inquiry as to the 

compliance status of EPS --- in direct contradiction of EPA's own dictate 

that the Regions typically operate independently of each other. The 

evidence of selective enforcement is substantial. 

In summary, the Initial Decision failed to examine fully the ample record and evidence 

documenting the absence of any factual substance to support any of the charges the EPA leveled 

against EPS in this case and M h e r  failed to find that EPS was the victim of selective 

prosecution. 
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BEFORE THE ENVIRONMENTAL APPEALS BOARD 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In re: ) 
) 

ENVIRONMENTAL PROTECTION ) TSCA Appeal No. 06-(01) 
SERVICES, INC. ) 

) 
Docket No. TSCA-03-2001-0331 1 

1 

APPELLANT ENVIRONMENTAL PROTECTION SERVICES, INC.'S 
APPEAL BRIEF 

Appellant Environmental Protection Services, Inc. ("EPS") by its undersigned 

counsel submits this Appeal Brief ("Brief ') in support of its appeal of an Initial Decision 

that was issued by U.S. Environmental Protection Agency ("EPA") Region 111 on March 

7, 2006 pursuant to Rules 22.5 and 22.26 of the Consolidated Rules of Practice. 40 

C.F.R. $5 22.5, 22.26. EPS filed its notice of appeal with the Board on April 10, 2006. 

By Order of the Environmental Appeals Board for the EPA ("EAB" or "Board"), dated 

April 4, 2006, EPS was granted an extension of time or until May 12, 2006 to file its 

Appeal Brief. 

1. INTRODUCTION 

This is a case that is complicated by its facts, the Toxic Substances Control Act 

("TSCA") laws and regulations, and the defense of selective enforcement. What is not 

complex, however, is the fact that the Initial Decision ignored the applicable laws, 

evidence and record and thus, resulted in a decision that was incorrect, arbitrary, 

capricious, an abuse of discretion and otherwise not in accordance with applicable laws. 
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In this de novo review, EPS is mindful of the preamble to the Consolidated Rules of 

Procedure ("CROP")', which states: 

The EAB is responsible for assuring consistency in Agency 
adjudications by all of the ALJs and RJOs. The appeal process of the 
CROP gives the Agency an opportunity to correct erroneous decisions 
before they are appealed to the federal courts. The EAB assures that 
final decisions represent with [sic] the position of the Agency as a 
whole, rather than just the position of one Region, one enforcement 
office, or one Presiding Officer. EPA considers this a necessary and 
important function. 

(64 Fed. Reg. 40 13 8, 40 165 (July 23, 1999). The Initial Decision in this matter failed to 

consider and address TSCA and its implementing regulations, as interpreted by EPA in 

its own guidance documents and interpretive letters. Based on the Initial Decision's 

failure to consider the clear, legal interpretation of TSCA's PCB laws, EPS challenges 

the EAB to review fully the record, to correct the erroneous decisions of the Initial 

Decision, and to assure that the final decision in this matter represents "the position of 

the Agency as a whole, rather than just the position of one region, one enforcement 

office, or one Presiding Officer." 

This Brief is organized into four major sections: (i) Legal standards of review and 

overview of TSCA's Polychlorinated Biphenyls (PCBs) waste disposal requirements;(ii) 

EPS's defense of EPA's Administrative Complaint ("Complaint"), (iii) EPS's defense of 

EPA's selective prosecution and enforcement of its Complaint against EPS; and (iv) 

Errors of fact and law reflected in the Initial ~ e c i s i o n . ~  

' References to rules cited herein shall be to the Consolidated Rules of Procedure at 40 C.F.R. $22. 
2 Abbreviations used in this Brief include the following: 1) Regulatory section references as used herein 
refer to 40 C.F.R. unless otherwise noted; 2) References to Complainant EPA's exhibits are designated 
"CEX"; 3) Appellant's exhibits are designated "REX; 4) Transcript references are designated as Tr.; 
5) Confidential Business Information Transcript references are designated as "CBI Tr."; and 6)  Deposition 
transcripts are designated as "Depo Tr." 



The evidence, as presented before the Tribunal, proved that the EPA brought its 

Amended Complaint (herein "Complaint") without sufficient evidence to substantiate any 

charges therein and that EPA had no factual or legal basis to support the allegations in the 

Complaint. Specifically, Counts I and I1 of the Complaint (which erroneously alleged 

that on July 15, 1999, and November 2, 1999, EPS commercially stored "PCB 

transformers" in excess of EPS's maximum storage capacity ("MSC") limits) should 

have been dismissed because EPA and the Tribunal in its Initial Decision failed to 

consider that the equipment allegedly commercially stored was exempt from the MSC 

limits under the regulations, as a result of: a) transshipped equipment; and/or b) EPS's 

adherence to the self-implementing decontamination procedures at 40 C.F.R. 6 761.79. 

Similarly, Count I11 (which erroneously alleged that EPS failed to operate its 

scrap metal oven within certain required temperature ranges on certain dates) should have 

been dismissed because EPA and the Tribunal in its Initial Decision failed to determine 

whether the contents in the oven also were exempt under applicable regulations because 

the units were non-PCB units and/or non-contaminated units and/or decontaminated 

units. Items that are decontaminated in compliance with 40 C.F.R. 8 761.79, or that 

contain less that 50 ppm PCBs are expressly exempt from any PCB storage or disposal or 

approval requirements. (40 C.F.R. 88 761.20(~)(2), 761.65.). Because there was no 

factual or legal basis to support the allegations of EPA's Complaint, EPA's Complaint 

against EPS was groundless. 

Moreover, EPA's Complaint against EPS was instituted two years aRer EPA's 

initial investigations in reprisal for (a) EPS's persistent requests since 1998 to seek the 

equal enforcement of EPA's regulations against a similarly situated company, G&S 



Technologies, Inc. ("G&SV), which was left untouched and unregulated, and (b) EPS's 

persistent complaints to EPA's Inspector General's Office and EPA's Criminal 

Investigation Division concerning EPA Region 11's contradictory, nonexistent lack of 

enforcement with respect to G&S. 

11. STANDARD OF REVIEW 

On appeal from an initial decision, the Board reviews the Presiding Officer's 

factual and legal conclusions on a de novo basis. 40 C.F.R. §22.30(f) (2005). 

Accordingly, the Board may adopt, modify, or set aside the findings of fact and 

conclusions of law or discretion contained in the decision or order being reviewed, and 

shall set forth in the final order the reasons for its actions. Administrative Procedure Act, 

5 U.S.C. §557(b). On appeal from or review of the initial decision, the agency has all the 

powers which it would have in making the initial decision except as it may limit the 

issues on notice or by rule. See also In re Friedman, CAA Appeal No. 02-07, slip. op. at 

17 (EAB Feb. 18, 2004); In re Ocean State Asbestos Removal, Inc., 7 E.A.D. 522, 530 

(EAB 1998). Although the Board may give deference to findings of fact based upon 

witness testimony where credibility is a factor in the decision-making. Thus, for 

instance, -- such difference should apply only if the decision-making is wrong is a matter 

of law -- the Board is not bound by such findings and the Board may reach a contrary 

conclusion. See In re: Bricks, Inc., CAA Appeal No. 94-1, 2003 EPA App. LEXIS 7 

(EAB Oct. 28, 2003); In the Matter of Stevens Industries, Inc., et al., 1 E.A.D. 9 (EAB 

1972). "The reviewing court shall hold unlawful and set aside agency action, findings, 

and conclusions found to be arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law." 5 U.S.C. 8 706(2)(A) (2006)(emphasis added). See Newel1 

Recycling Companv, Inc. v. U.S. EPA, 231 F.3d 204 (5th Cir. 2000). U.S. v. Ohio 



Edison Companv, 276 F.Supp.2d 829, 880 (S.D. Ohio 2003)(rejecting expert's opinion, 

"which essentially contradicts the language or premise of the law" and is "entitled to 

little, if any, weight."); see also, Thorn v. Itmann Coal Com~anv, 3 F.3d 713, 719 (4th 

Cir. 1993)(rejecting expert opinion based on premise "antithetical" to the Black Lung 

Benefits Act). 

The existence of contradictory evidence must also be considered by the Board on 

appeal. In re: Echevarria, d/b/a Echeco Environmental Services, CAA Appeal No. 94- 1, 

1994 EPA App. LEXIS 61 (EAB December 22, 1994). In In re Bricks, Inc., CWA 

Appeal No. 02-09, 2003 EPA App. LEXIS 7 (EAB Oct. 28, 2003), the EAB reversed a 

finding of liability where no one piece of evidence established nexus and the ALJ built 

upon several pieces of inconclusive and contradictory evidence to find nexus between 

wetlands and navigable waters; criticizing various witness testimony as ambiguous, not 

based on personal knowledge, unreliable and lacking ~lar i ty)~;  See also, In re Bil-Diy 

Corporation, RCRA (3008) Appeal No. 98-4, 2001 EPA App. LEXIS 1 (EAB Jan. 18, 

2001)(two counts of liability reversed and penalty reduced where evidence was 

insufficient to establish liability as "generator" of waste in tanks). 

Appellant in this case later filed for and was granted attorneys' fees and expenses on the grounds that the 
enforcement action was not substantially justified. This subsequent decision and award was reversed by 
the Board which held that although the decision in In re Bricks, Inc., CWA Appeal No. 02-09, 2003 EPA 
App. LEXIS 7 (Oct. 28, 2003) ultimately hinged on findings and conclusions regarding credibility and 
contradictory evidence, the Region's position had a reasonable basis in law and was, therefore, 
substantially justified. In re Bricks, Inc., EAJA Appeal No. 04-02, 2004 EPA App. LEXIS 52 (Dec. 21, 
2004). 
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111. OVERVIEW OF TSCA REGULATORY STANDARDS 

To provide a brief overview of TSCA's regulatory standards a selected sample of 

some of the relevant regulations is set forth below, which define: 1) when a party is a 

"commercial storer of PCB waste" under Part 761; and b) when a party is exempt from 

Part 761's storage and disposal requirements set forth in Part 76 1, Subpart D. 

The term "commercial storer of PCB waste" is defined by regulation at 40 C.F.R. 

8 761.3 to mean "the owner or operator of each facility that is subject to the PCB storage 

unit standards . . . and who engages in storage activities involving either PCB wastes 

generated by others or that was removed while servicing the equipment owned by others 

and brokered for disposal." (Emphasis added). The term "PCB waste" is further 

defined to mean "those PCBs and PCB items that are subject to the disposal 

requirements of Subpart D of this Part." a. 
The storage of PCB waste and commercial storers of PCB waste are regulated at 

40 C.F.R. 8 761.65, which establishes a comprehensive regulatory scheme governing 

TSCA storage approvals, storage limits and financial assurances. The general preamble 

to 8 761.65 provides that "[tlhis Section applies to the storage for disposal of PCBs at 

concentrations of 50 ppm or greater and PCB items with PCB concentrations of 50 ppm 

or greater."4 

A straight forward reading of the regulations also makes clear, however, that 

certain activities are exempt from the storage and disposal requirements at 40 C.F.R. Part 

761, Subpart D. Specifically, Subpart D does not apply to: a) processing activities of 

The Regulation's exceptions for equipment containing less than 50 ppm PCBs has been widely 
acknowledged in the case law and administrative law opinions. See, In the Matter of City Management, 
1997 EPA ALJ LEXIS 43 (Aug. 22,1997). 
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PCB items pursuant to 40 C.F.R. 5 761.20(~)(2); b) materials decontaminated in 

accordance with 40 C.F.R. 5 761.79; and c) PCB waste that is transshipped within ten 

(10) days pursuant to 5 761.65(d)(5). Relevant excerpts of these regulations are as 

follows: 

a) 40 C.F.R. 5 761.20(~)(2) provides that b'processing activities which are 

primarily associated with and facilitate storage or transportation for disposal do not 

require a TSCA PCB storage or disposal approval." (Emphasis added.) 

b) 40 C.F.R. §761.79(a)(l) provides the following exception: 

"Decontamination in accordance with this section does not require a disposal approval 

under subpart D of this part." (Emphasis added). 

c) 40 C.F.R. 5 761.79(a)(4) also provides for the following exception: 

"Materials from which PCBs have been removed by decontamination in accordance with 

this section, not including decontamination waste and residuals under paragraph (g) of 

this section, are unregulated for disposal under subpart D of this part." (Emphasis 

added). 

d) 40 C.F.R. 5 761.65(d)(5) provides: "Storage areas at transfer facilities are 

exempt from the requirement to obtain approval as a commercial storer of PCB 

waste under this paragraph, unless the same PCB waste is stored at these facilities for a 

period of time greater than 10 consecutive days between destinations." (Emphasis 

added). 

EPS7s activities were subject to these exemptedlexcepted activities, but were not 

considered exempt by the Tribunal in the Initial Decision, an error of law. 
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IV. EPA'S ADMINISTRATIVE COMPLAINT LACKED SUFFICIENT 
EVIDENCE TO SUBSTANTIATE ITS CLAIMS 

A. Background Facts 

1. History of Environmental Protection Sewices 

Since 1989, EPS has operated one of the country's few scrap metal recovery 

furnaces that is also capable of the complete destruction of polychlorinated biphenyls 

("PCB") in electrical equipment, at concentrations set forth in regulations promulgated 

under the Toxic Substances Control Act (TSCA) (15 U.S.C.A. §$2601-2692, as 

implemented by 40 CFR 761 ("Regulations") and in compliance with applicable federal 

and state laws. REX 508 (R-00000-R-000002); August 22, 2003 Tr. 204. For two years 

prior to opening for business in 1989, EPS developed a proprietary mechanism for 

identifying every unit that would come through the door of its facility. It did so because 

the regulatory program under which it was to operate, the PCB program established at 

40 C.F.R. $761, et seq., provided for onerous penalties for regulatory violations. To 

ensure EPS's compliance with the Regulations and its "cradle-to-grave" manifest 

tracking requirements, EPS developed a unique six-digit barcode identifier that became 

associated with each specific transformer or other piece of electrical equipment that EPS 

processed so that it could maintain a complete history of the unit from the time the unit 

entered EPS until it was processed, either through the scrap metal recovery furnace or by 

other processes and shipped for disposal at an approved TSCA site. June 18, 2003 Tr. 

200; June 20, 2003 CBI Tr. 15-17; see also CEX 42. EPS has had the capability of 

tracking each transformer through its barcode identifier system since the day EPS began 

operations. 



In 1989, EPS also custom-designed a two-chamber furnace that was utilized by 

the EPA as a model for developing its furnace regulations in 1994, later codified at 40 

C.F.R. 5 761.72. REX 508 (R-000002). EPS's furnace is comprised of a primary and 

secondary combustion chamber. Id. In the primary combustion chamber, articles are 

heated to a temperature below the melting point of aluminum and are kept at that 

temperature for several hours. Id. Any PCBs present in the drained non-PCB articles 

and the PCB-contaminated articles are vaporized at these temperatures. Id. The primary 

combustion chamber operates under a slightly negative pressure (or draft) so that 

combustion gases do not leak out but are passed into the secondary chamber. Id. The 

secondary combustion chamber operates at the same combustion conditions, including 

significantly elevated combustion temperatures, as a PCB incinerator. (REX 508, Bates 

R-000002). In this secondary chamber, any remaining PCBs and incomplete combustion 

products formed in the primary chamber are destroyed. Id. Computers record 

temperatures within the furnace. Id. Metals remaining after articles are processed 

through the furnace are recycled. REX 508 (R-000003). Emissions from the furnace are 

permitted, as required by 40 C.F.R. 5 761.72 and the West Virginia Division of 

Environmental Protection. Permit No. R13-1503B, dated February 16, 1999. REX 508 

(R-000003). 

EPA acknowledged in 1994 when it proposed amended regulations to govern the 

manufacturing, processing and distribution of PCBs, that "reasonably run industrial 

furnaces provide a recycling benefit. . . ." 59 Fed.Reg. 62788, 62803 (Dec. 6, 1994). In 

1998 when the regulations were finalized, 63 Fed.Reg. 354.16 (June 19, 1998), EPA 

further acknowledged that the regulations were "intended to protect against unreasonable 



risks from PCBs by providing cost-effective and environmentally protective disposal 

options that will reduce exposure to PCBs by encouraging their removal from the 

environment." 

In addition to constructing the scrap metal recovery furnace at EPS's facility in 

1989, EPS constructed a storage area to facilitate not only the processing of electrical 

equipment at the facility, but also the processing of equipment that would not ultimately 

be disposed of at the EPS facility. REX 508; (R-000003). In 1999, equipment containing 

PCBs at concentrations in excess of 500 ppm could not be disposed of at the EPS facility. 

Thus, such equipment was transported offsite for disposal at approved TCSA sites. REX 

508 (R-000019). 

EPS's storage area is approximately 13,000 square feet, and is located 

immediately off of and adjacent to a loading dock. REX 508, (R-000003); see also CEX 

1, CEX 4. The storage area is used for the temporary storage of units until they can be 

either processed to facilitate storage or transportation for disposal or processed for 

disposal at EPS's scrap metal furnace - an exempted activity under 6 761.20(~)(2). The 

area conforms to the requirements of 8 761.65(b)(l) consisting of: a roof and walls to 

prevent rain water from reaching PCB item; non-porous surfaces; continuous six inch 

high curbing with no drain valves, floor drains or other openings; as well as other 

protective design features. REX 508 (R-000003). 

Since November 10, 1993, EPS's Wheeling, West Virginia plant has been 

approved by EPA to store PCB as required by 8 761. REX 508 (R-000003). EPA issued 

EPS's Approval for Commercial Storage on November 10, 1993, amended it on July 26, 

1994, and renewed it on September 29,1998 (EPS' Approval). REX 508 (R-000003). 
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As a result of the unanticipated closure of two major PCB disposal facilities in 

1999, EPS sought guidance fiom and advised EPA that EPS unexpectedly would have to 

store units fiom these closed disposal operations. The closure of these two facilities and 

the expected increase in necessary storage capacity was noted in EPA's inspection report, 

dated July 15, 1999. CEX 7 (C-000579); REX 508, (R-000003). 

EPS prepared a notification in accordance with 40 C.F.R. 6 761.65(g)(9) on July 

11, 1999, and, by letter dated July 19, 1999, notified the EPA pursuant to 40 C.F.R. 

8 761.65(g)(9) of a modification to EPS's closure plan and advised EPA of an increase in 

the volume of PCB waste stored at its facility. CEX 52; REX 508 (R-000003). EPA 

never conveyed to EPS any problem, concern, objection, or rejection of this notice until 

after the first week of the administrative hearing in this case, four years later, and at no 

time did the volume of transformers and capacitors at EPS exceed the amount provided 

for in EPS's closure plan, which at all times was hlly funded under an irrevocable trust, 

as EPS by regulation was required to provide financial assurances. REX 508 (R-000003, 

R-000015, R-000017). 

From 1990, EPA inspected EPS on almost an annual basis. REX 508 (R- 

0000013). Throughout the years, EPS had maintained an exemplary compliance record, 

with no imposition of fines or penalties, no reported releases or spills, and no complaints. 

REX 508 (R-000013). A single minor regulatory concern arose in 1992 when EPS did 

not record the first receipt date of PCB fluid into a 500-gallon tank. REX 508 (R- 

00001 3). 
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B. Count I 

1 EPA's July 1999 and November 1999 Inspections 

On July 15, 1999, Mssrs. Scott McPhilliamy ("McPhilliamy") and Scott Rice 

("Rice"), inspectors with the USEPA Region I11 office in Wheeling, West Virginia, 

inspected EPS as requested by the Enforcement Group of EPA Region 111. REX 508 (R- 

000014). This particular inspection was the very first PCB inspection Mr. Rice ever 

conducted. REX 558 Pg 20 (13-24), pg 22 (6-24), Pg 74 (9-12), Pg 117 (17-19). 

The alleged purpose of the inspection was to verify maximum storage capacities 

under EPS's TSCA PCB Commercial Storage Approval and to determine whether EPS 

transported waste off-site within the time specified in its Approval. CEX 7. 

During and following the inspection, the inspectors attempted to compare EPS's 

actual storage with the maximum storage capacities (MSCs) set forth in EPS's September 

1988 Approval. May 20,2003 Rice Depos. Tr. at 146-148; June 17,2003 Tr. 88-90; June 

17, 2003 Tr. 238, 253-54; June 18, 2003 Tr. 95-97. Significantly, during the 

investigation on July 15, 1999, both Messrs. McPhilliamy and Rice failed to ask any 

questions regarding whether any of the equipment might be exempt due to processing 

activities, in-service status, ownership of equipment, transshipment within ten (10) days 

or decontamination in accord with 5 761.79 which status would have exempted such 

equipment from EPS's storage limitations initial approval.5 Rather, EPA's inspectors 

simply inventoried the equipment by type of equipment without regard to the planned 

disposition of the equipment. June 17,2003 Tr. 243-44,246-47; June 18,2003 Tr. 95-97. 

IVo further contact with anyone at EPS regarding Count I was initiated by anyone at EPA 

5 761,65(d)(5) exempts the storage area from approval if PCB waste is stored less than ten days between 
destinations. 
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regarding this inspection until shortly before EPA filed its Administrative Complaint in 

the instant case. CEX 7, 1 1, 14. 

McPhilliamy prepared an inspection report describing his and Rice's activities 

during the inspection. June 17, 2003 Tr. 88-90; June 17, 2003 Tr. 238-267; June 18, 

2003 Tr. 91-97, and June 18,2003 Tr. 201-203; CEX 7. In the report, McPhilliamy noted 

that the inspectors were made aware of a significant increase in EPS' business due to the 

closure of TSCA facilities, namely S.D. Myers and Hevi-Duty. CEX 7 (C0000579). In 

addition, the report acknowledged that EPS had expanded its in-house capabilities to 

include the decontamination of transformers in accordance with 5761.79. Id. The report 

even included a letter from EPA headquarters approving EPS's use of mineral oil 

dielectric fluid (MODEF) for use in the process of decontaminating transformers. Id. 

(Attach. 4). The inspectors compared numerous hazardous waste manifests for 1999 

during this inspection regarding PCB waste that was shipped to and from the EPS facility 

and found no discrepancies in the documentation and time frame requirements. Id. 

EPA's inspection also noted an outgoing shipment of PCB capacitors that was shipped 

July 9, 1999, but as noted on the summary comment page, the inspectors did not compare 

off-site shipments with dates the materials were received on-site. In other words, during 

the inspection, the inspectors made no effort to determine whether the PCB capacitors, 

which EPS was not permitted to dispose of, were transported off-site within the 

timefkames allowed in the regulations at 40 C.F.R. $761.65. Aug. 22, 2003 Tr. 54-66, 

June 19,2003 Tr. 227. During the July 15, 1999, inspection, the EPA inspectors testified 

that they 
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did not take any oil samples from the items in storage to determine the PCB 
concentrations of electrical equipment being stored, nor did EPA perform any 
weight measurements. June 18,2003 Tr. 95-97. 

did not question whether the units were being commercially stored or whether 
the units were actual waste or in-service electrical equipment. June 18, 2003 
Tr. 48-49,218; REX 558 at 135-137. 

did not ask EPS during the inspection whether any of the units in the storage 
area were owned by EPS or if EPS considered itself to be the generator of any 
units that were in storage on the day of the inspection. June 18,2003 Tr. 205. 

did not inquire either during or after the inspection whether the units in 
storage on July 15, 1999, were to be processed in accordance with §761.20(c). 
June 18,2003 Tr. 218. 

Indeed, both Mr. McPhilliamy and Mr. Rice testified that the extent of their analyses 

regarding units in storage on July 15, 1999, was to simply identify the types of 

equipment, utilize hand written PCB concentrations provided by EPS on the PCB storage 

logs to determine the PCB concentrations of the units in storage, and total the weights of 

the units. June 17, 2003 Tr. 247-256; June 18,2003 Tr. 95-97; June 17,2003 Tr. 88-90 

June 17, 2003 Tr. 238-267, June 18,2003 Tr. 91-97 and June 18,2003 Tr. 201-203. As 

will be discussed later, other EPA witnesses conceded during the administrative hearing 

that simply adding the weights of units in the storage area was not the appropriate way to 

conduct the inventory. Rather, information should have been acquired regarding whether 

other regulatory exemptions, e.g., exemptions established at 40 C.F.R. §761.20(~)(2), 

were in play. 

On July 19, 1999, by letter, EPS notified EPA of an increase in EPS7s MSC. 

CEX 52; REX 28; August 21,2003 Tr. 232-34. 

On November 2, 1999, McPhilliamy and Rice again inspected EPS, again at the 

special request of the Region I11 Office of Waste and Toxics Program. CEX 11. The 
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alleged purpose of the inspection was to compare EPS' actual storage to EPS's MSC set 

forth in the Approval, to review selected manifests covering shipments of incoming and 

outgoing transformers and PCB oil, to review compliance with the West Virginia 

Department of Environmental Protection's ("WVDEP) emissions permit, and to review 

operational data of the scrap metal recovery oven to determine compliance with the 

requirements of 40 C.F.R. 5 761.72. CEX 1 1 (C000605). 

McPhilliamy prepared an inspection report detailing the November 2, 1999, 

inspection and noted that the inspectors once again simply compared the inventory of 

equipment, with assumed PCB concentrations, to the MSCs in the September 1998 

Approval. CEX 11. The report made no mention of the EPS notice to EPA of July 19, 

1999, in which the MSCs were increased. CEX 1 1. 

The November 2, 1999 inspection report stated "EPA selected random manifests 

of incoming PCB transformers sent to EPS. At this point the transformers were drained 

and the oil sent off-site for dechlorination. Manifests covering the off-shipment of the oil 

from a specific transformer were also available. The carcasses of the transformers 

selected for review were then decontaminated on-site and sent to the scrap metal oven. 

The manifests selected for review indicated a cradle to grave scenario for the PCB oil 

(>500ppm) received by EPS." CEX 11 (C000607)(emphasis added). Finally, the report 

stated "EPS continues to decontaminate transformers using the self-implementing 

decontamination procedures found at 40 C.F.R. 761.79(~)(3) and (4). Reportedly 144 

transformers have been decontaminated since the process was initiated." CEX 11 

(C000605)(emphasis added). These transformers as confirmed both by EPA's inspectors 

and 6 761.20(~)(2) do not require a disposal approval and are "unregulated." 



8 761.79(a)(l) and (a)(4). Neither McPhilliamy nor Rice took any oil samples to 

determine PCB concentrations from the items in storage on November 2, 1999, and 

neither inspector weighed any of the units in the EPS PCB commercial storage area. The 

inspectors did not question whether the units were being commercially stored, whether 

the units had been determined to be waste or were in-service electrical equipment. June 

17,2003 Tr. 263-267; June 18,2003 Tr. 39,42, 8 1-85, 95-97. The inspectors did not ask 

EPS for the identity of the generator of any units that EPA assumed to be waste or 

whether any of the units in storage were going to be processed in accordance with 

§761.20(c) and 761.79(c). June 18, 2003 Tr. 81-83, 218; REX 558 at 135. As was the 

case with EPA's July 15, 1999, inspection, the inspectors once again used the limited 

hand written notes from PCB storage log sheets provided by EPS to determine both the 

PCB concentrations of the units in the storage area and the weights. June 18, 2003 Tr. 

21:lO-26:5. At the time of inspection, neither McPhilliamy nor Rice conducted a closing 

meeting, nor did they mention any of their findings from July 15, 1999, nor did they 

acknowledge receipt of the July 19, 1999, notification from EPS advising EPA of the 

increased MSCs at the EPS facility. REX 508 (R-000003). EPA personnel requesting 

this inspection knew about EPS's increased storage needs, as (1) EPS had notified EPA 

by letter, dated July 19, 1999, of the closure of the two large waste disposal facilities, 

S.D. Myers and Hevi-Duty, and (2) even EPA had authorized the shipment of PCB waste 

from a superfund site. REX 500 (R000897); Aug. 18,2003 Tr. 51-52; Sept. 10,2003 Tr. 

77-78; June 18, 2003 Tr. 52-54. In addition, McPhilliamy prepared a report, dated 

October 2,2000, of issues discussed during his August 3 0 ~  meeting with EPS. CEX 14. 
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The report confirmed that EPS was not advised of any of the findings from EPA's July 

15,1999 or November 2,1999 inspection. CEX 14 (C000636). 

Based on EPA's failure to take oil samples, to determine PCB concentrations, to 

weigh the units, and to determine the ultimate disposition of items in EPS's PCB 

commercial storage area on July 15 and November 2, 1999, Count I of the Complaint 

cannot be supported by the record. 

2. Count I is Unsupported as a Matter of Law 

a. EPA has the Burden of Proving the Allegations in its 
Complaint 

Complainant has failed to establish its prima facie case as to Count I. Under the 

Consolidated Rules of Practice, 

[tlhe complainant has the burdens of presentation and 
persuasion that the violation occurred as set forth in the 
complaint and that the relief sought is appropriate. 
Following complainant's establishment of a prima facie 
case, respondent shall have the burden of presenting any 
defense to the allegations set forth in the complaint and any 
response or evidence with respect to the appropriate relief. 

40 C.F.R. §22.24(a). It has been held that a "prima facie case" is "one that prevails to the 

absence of evidence invalidating it." In the Matter of Louisiana Pacific Corporation, 

Docket No. CAA-120-V-84-2, 1987 EPA ALJ LEXIS 34 (March 24, 1987). 

In this matter EPA failed to acquire sufficient information during its July andfor 

November 1999 inspections to enable EPA to know whether the weights of units in the 

EPS commercial storage area were in excess of the MSCs in the Approval. Indeed, all 

EPA did was add up the weights of materials that were physically present on the day of 

the inspections and simplistically compare those numbers to MSCs, which EPA 

erroneously assumed were applicable on those days. Inspector Rice testified as follows: 
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The penalty for Count I was based merely upon face value data. The number of 
storage units that were in storage the day of our inspections versus what was in 
the commercial storage permit. That's what it was completely based upon. 
Versus -- 
The commercial storage permit -- 
I'm sorry. Now I get to ask you to repeat something. What -- 
The commercial storage permit says Environmental Protection Services is allowed 
to store "X" amount of this -- 
Okay. 
-- at any given time. 
Okay. 
We went and did the inspection. We saw "this" amount -- 
Which was more than X? 
Which was more than X. And the penalty was calculated on nothing more than 
that. 
Okay. 

Depo. Tr. of Scott Rice May 20,2003 at 146-147; REX 558. 

First, the inspectors failed to determine either during the inspections or at any 

time prior to the day EPA filed its Complaint whether the units in the storage area during 

the inspections were "PCB Waste" as defined in $761.3. The PCB commercial storage 

approval regulations do not apply to material unless it is "PCB waste." Absent this 

determination, it is impossible for EPA to have known whether those units were subject 

to the commercial storage approval regulations at all. REX 278; Depo. of John Smith, 

May 16,2003 at 55-66; June 19,2003 Tr. 228-241; June 18,2003 Tr. 49. 

Second, and assuming arguendo that the units were "PCB Waste," the inspectors 

failed to acquire any information regarding whether EPS was the owner, and therefore the 

generator as defined at $761.3, of the PCB Waste. June 18, 2003 Tr. 204-205. PCB 

Waste stored by its owner, EPS, who is therefore the generator of the PCB Waste, is not 

subject to the MSCs in the EPS PCB commercial storage approval because that PCB 

Waste is not "commercially stored." Indeed, the primary indicia of commercial storage is 
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storage of equipment owned by others. See 8761.3 definition of Commercial Storer of 

PCB waste which provides: 

Commercial Storer of PCB Waste means the owner or operator of each facility 
that is subject to the PCB storage unit standards of §761.65(b)(l) or (c)(7) ...& 
who engages in storage activities involving either PCB waste generated by others 
or that was removed while servicing the equipment owned by others and brokered 
for disposal. (emphasis supplied). 

Third, EPA inspectors failed to perform any independent weight measurements. 

June 18, 2003 Tr. at pages 95-97. Rice testified at length during the hearing that he 

would not accept EPS's representations regarding the PCB concentrations of any unit 

involved in the EPA allegations in Count I11 because they were "hand written" and 

unverifiable. June 18,2003 Tr. 120-122, 197-198,212-213. Rice was the EPA inspector 

who drafted the technical portions of the EPA Complaint and was the EPA's technical 

representative who had the most contact with and responsibility for analyzing all of the 

data supplied by EPS at EPA's request both during and following EPA's inspections. 

June 18, 2003 Tr. 118-1 19, 184-198. It is completely inconsistent for EPA to argue, as it 

has, that EPS hand written PCB data is "unverifiable" and therefore not acceptable to 

prove that units subject to Count I11 are not regulated while simultaneously arguing, as it 

does, that EPS hand written unit weight data, which is no more verifiable than the PCB 

concentration data (but is the only factual data EPA has) is acceptable to support the EPA 

allegations in Count I. 

Finally, the inspectors were not even aware that EPS had notified the Regional 

Administrator in accordance with $761.65(g)(9) of an increase in MSCs during the 

inspections or subsequently. June 18, 2003 Tr. 35; May 20, 2003 Depo. of Scott Rice 

139-143; May 21, 2003 Depo. 71-80. Therefore, during the nearly year and a half 



between the second inspection and the filing of EPA's Complaint, the time when Rice 

was completing his investigation, he did not even have the proper MSC available to 

compare to whatever weights he incorrectly assumed were in EPS's commercial storage 

area during the inspections. Accordingly, EPA's conclusions regarding EPS' compliance 

with the MSCs in its Commercial Storage Approval as alleged in Count I are invalid ab 

initio. 

Since EPA acquired no facts prior to or after the filing of its Complaint to identify 

a single unit in storage on either July 15 or November 2, 1999, it cannot meet its burden 

of proving any material facts, such as the PCB concentrations, the weights, and the 

ultimate disposition of any units in the storage area on the date of either inspection and 

cannot sustain its burden of proof of the allegations in Count I. 

b. 40 C.F.R. §761.20(~)(2)'s Exception For Certain Processing 
Activities Applied to EPS's PCB Commercial Storage 
Approval. 

1. EPS received its PCB commercial storage approval in 

September of 1998, approximately two months after the 9 761.20 (c)(2) regulations were 

promulgated. Those regulations established an exception for certain units that were then 

no longer subject to commercial storage approval requirements. 63 Fed. Reg. 35384, 

35392, 35439-35440 (June 29, 1998). Between the date of promulgation of the 

regulations and the date of the inspections of EPS in 1999, EPS was provided no 

guidance by EPA regarding whether the newly promulgated regulations had any impact 

on its Approval. In fact, the Approval's own terms and conditions at REX 2 at 

(C0000559) required that at all times EPS shall comply with 40 CFR Part 761, as 

amended. The plain language of §761.20(c)(2)(i) provides for an exception and states: 
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Any person may process and distribute in commerce for 
disposal PCBs at concentrations of > 50 ppm, or PCB Items 
with PCB concentrations of L 50 ppm, if they comply with 
the applicable provisions of this part... (i) processing 
activities which are primarily associated with and facilitate 
storage or transportation for disposal does not require a 
TSCA PCB storage or disposal approval. 

(Emphasis added). 

Nowhere in the PCB regulations at 40 C.F.R. 761 et seq. is the term "TSCA PCB 

storage approval" or "PCB storage approval" defined. While the regulations at 

5761.65(a)(4) establish a mechanism for the owner of a storage facility to increase 

allowable time for storage of PCB waste, the term "commercial storer of PCB waste" is 

defined at 5761.3, but provides an important exception by stating "a generator who only 

stores its own waste is subject to the storage requirements of 5 761.65, but is not required 

to obtain approval as a commercial storer." (Emphasis supplied). 

Accordingly, EPS submits that the only approvals to which the exception 

articulated at 5761.20(~)(2) could refer are PCB commercial storage approvals as 

required under §761.65(d). Moreover, EPA witnesses Charlene Creamer, the Region I11 

PCB Coordinator at the time of the 1999 EPS inspections, Dr. John Smith, McPhilliamy, 

and Rice all testified during the administrative hearing that the exceptions articulated at 

5761.20 apply to the commercial storage area at the EPS facility. Sept. 10, 2003 Tr. 81 - 

88 (Creamer); June 19, 2003 Tr. 228-249 (Smith); May 16, 2003 Depo. of Scott 

McPhilliamy at 55-66, June 18, 2003 Tr. 40-45, 48-49, 81-86, 216-218 (McPhilliamy); 

June 18, 2003 Tr. 202-203 (Rice). The depositions of both McPhilliamy and Rice were 

admitted into evidence during the administrative hearing, and all of this testimony was 

completely ignored by the Tribunal in its Initial Decision. 



Based upon the above factual and legal analysis, it is undisputed that from the 

time EPA promulgated the §761.20(~)(2) exception for certain processing activities in 

1998 until the filing of EPA's Complaint in June of 2001, EPS received no guidance 

whatsoever from EPA regarding the manner in which EPA interpreted the $761.20(~)(2) 

exception against EPS's commercial storage approval requirements. August 2 1,2003 Tr. 

c. The Initial Decision and EPA's Conclusions Were Based on a 
Mischaracterization of the Relevant Issues. 

The Tribunal found at page 18 of the Initial Decision that the exception 

established in §761.20(~)(2) was not applicable, noting that EPA anticipated this 

argument and it "is addressed fully in complainant's main brief." Complainant's Post- 

Hearing Brief, filed September 17, 2004 (referred to herein as "CB). EPS submits that 

EPA completely mischaracterized the issue in its main brief as noted below. 

1 EPA asserted at CB 23 that "[wlhat happens to the units 

ultimately does not change the fact of storage and the exemption does not apply 

retroactively." That statement flies in the face of both logic and the regulatory language, 

and demonstrates EPA's complete and utter lack of understanding of how the real world 

operates. Plain logic dictates that no PCB transportation, transfer facility, or disposal 

business could operate if the regulatory status of each piece of equipment is fixed prior to 

it becoming PCB waste and remains fixed throughout the process of the disposal of the 

equipment. In fact, the commercial storage approval regulations themselves exempt 

certain waste equipment from the commercial storage approval process on their face. 

Respondent EPS's Post-Hearing Brief, filed on September 17, 2004 (hereinafter referred 

to as "RB"). See RB at 14- 15, 19-23. 



2. EPA also stated at CB 23 that "Respondent continues to 

admit that the PCB Items counted by EPA were indeed in storage." Indeed, Respondent 

has always admitted to storage of the items. However, EPA completely misses the 

critical regulatory distinctions between "storage" and "commercial storage of PCB 

waste." EPS has never admitted to commercial storage of these PCB items. See RB at 

11-14,21-23,2526. 

3. EPA at CB 23 erroneously asserts that "[nlothing in 

Respondent's TSCA Approval or in the definitions of 'storage for disposal' and 

'commercial storer if PCB waste' provide for any such distinction," between storage and 

commercial storage. Respondent submits the EPA could not be more wrong. The 

distinction is articulated clearly in those definitions. See RE! at 11-14,21-23. 

4. EPA at CB 24 incorrectly asserts that "[tlhe only evidence 

that Respondent provides to support the application of the processing exemption for 

decontamination activities is unsupported regulatory interpretations, the testimony of 

Respondent's President, and the president's affidavit." Respondent submits that its 

regulatory interpretation is supported by a) EPA's own expert witness Dr. John Smith; b) 

EPA Region I11 inspectors Scott McPhilliamy and Scott Rice; c) the clear language of the 

regulations; and d) guidance documents on EPA's web page. See RE! at 15. EPA's 

position is contrary to all of the evidence and only underscores the degree to which EPA 

is willing to ignore the plain, clear, and unambiguous regulations and record, and to 

vindictively prosecute EPS. See also RB at 14-15. Respondent submits that if EPA 

cannot rely on the clear, plain and unambiguous terms of EPA regulations, guidance and 

officials, then surely it cannot utilize the same regulations to support its complaint against 



EPS. EPA did no independent investigation to elicit facts about any of its allegations, has 

arbitrarily rejected or accepted certain evidence in the form of data depending on its 

support to Complainant, has arbitrarily and incorrectly interpreted regulation, and now 

has the temerity to ignore the clear evidence which support the applicability of the 

processing exemption. See RB at 6- 10. 

5. EPA at CB 25-26, without any legal justification or 

evidentiary support, speculates that "Respondent was storinn transformers for much 

longer than the time needed to 'process' them." EPA's assertion regarding the length of 

time equipment was on site at EPS, the date that equipment was received by EPS and the 

amount of time it takes to process equipment at EPA are irrelevant. The only regulatory 

restriction on the length of time that such equipment may be stored prior to disposal is the 

general requirement set forth at $ 761.65(a)(l), which allows one year for disposal of 

PCBs and PCB Items at concentrations > 50 ppm once the PCBs and PCB Items are 

determined to be PCB waste through removal fi-om service for disposal. Accordingly, 

EPA's speculative assumptions and unsupported assertions carry no evidentiary weight. 

Whether the equipment was "waste" as defined in the regulations, and whether any of the 

"PCB transformers" were decontaminated was adequately documented by EPS. 

Complete documentation, including certificates of disposal, which verified processing by 

decontamination, were provided to the EPA in accordance with the March 5, 2003 

discovery Order of this Tribunal. See follow-up sanction and clarification Orders dated 

May 28, June 3, and June 4,2003, as well as June 17,2003 Tr. at 36:O to 41:19. See also 

EPA Inspection Reports CEX 7 and CEX 11 and testimony of Rice and McPhilliamy 

both in hearing and deposition (REX 558 and REX 560) confirming EPSYs 



decontamination processing. Indeed, in the case of EPS's decontamination of 

transformers and EPS's level of effort to process the PCB transformers, there was 

testimony contradicting EPA's assumptions because EPS is not approved to dispose of 

PCB waste generated from PCB transformers and PCB waste must be processed for 

transportation for disposal. 

6.  EPA at CB 26-27 argues that Respondent was "storing" 

waste PCB transformers as a "commercial storer of PCB wastes," and that the 

transformers EPS stored or held prior to any processing and decontamination activities 

were not encompassed by the processing exemption at $761.20(c)(2)(ii). Once again 

EPA by quantum leaps and speculation reaches an unsupported conclusion and simply 

assumes that the transformers onsite were waste. Respondent submits that the record is 

devoid of any support for the assumption that these transformers were, in fact, "waste" as 

defined in the regulations. In addition, EPA merely assumes the identity of the generator 

for such units that may have been waste, despite lengthy testimony from EPA and EPS 

witnesses to the effect that one cannot make that determination without additional 

knowledge regarding the origin and fate of those units on site. Respondent submits that 

there was no such testimony by EPA or EPS. The only testimony in the record regarding 

units alleged to have been improperly, commercially stored focused on the capacitors that 

were the subject of Count 11. Respondent submits that there is no support in the record 

for EPA's position that Respondent was not processing the units for transportation for 

disposal of the PCB waste. Indeed, the only testimony in the record is from Respondent 

testifying that EPS was, indeed, processing to facilitate transportation for disposal since 

EPS cannot legally dispose of PCB waste from PCB transformers. RB 14-1 5, 21-22. 



EPA had the opportunity but chose not to ask a single question on cross-examination of 

any EPA witness to challenge this testimony. Accordingly, it cannot now create a 

challenge from whole cloth, using mere assertions or speculation unsupported by the 

record. 

7. Finally, EPA at CB 38 contends that regulatory exemptions 

must be narrowly construed, citing In Re: Consumers Scrap Recycling, Inc., Docket EAB 

Appeal (Jan. 29, 2004) Slip Op. at 21, citing Comm'r v. Clark, 489 U.S. 726, 739 (1989) 

(statutory exemptions are to be construed narrowly in order to preserve the primary 

operation of the general rule.) Respondent submits that this contention is disingenuous. 

In this same litigation, EPA asked this court to narrowly construe the regulations relating 

to EPS, while parading one witness afier another to provide that G&S, the largest 

disposal firm of PCB electrical equipment in the USA, is not and has never been a 

"commercial storer of PCB waste" as defined by the PCB regulations. See RB at 49-122. 

EPA provided no testimony or any form of documentation to even suggest that G&S 

conducts storage any differently than does EPS. Meanwhile, EPS entered into the record 

hundreds of pages of exhibits and eight days testimony from Keith Reed, Dave Dillon, 

Ann Finnegan and Daniel Krafi documenting that PCB storage exists at both facilities, 

and that G&S does four times the capacity of business as EPS. Remarkably, EPA did not 

even try in its 125-page brief to explain any difference between G&S and EPS to the EPA 

Tribunal, all the while asking the Court to rule that there is a distinction in the regulations 

so that commercial storage dos not exist at G&S, but does exist at EPS for the same 

items. 

3. EPS on July 19,1999 Notified EPA of EPS's Increased MSC Storage 
Limits in its PCB Commercial Storage Approval. 



The PCB regulations at 5761.65 require a "commercial storer" of PCB Waste to 

comply with and provide financial assurance requirements, i.e., a method of funding the 

closure of its PCB commercial storage facility upon cessation of business at the facility. 

The regulations state: 

A commercial storer of PCB waste shall establish 
financial assurance for closure of each PCB storage 
facility that he owns or operates. In establishing 
financial assurance for closure, the commercial storer 
of PCB waste may choose from the following financial 
assurance mechanisms or any combination of 
mechanisms.. . 
(9) A modification to a facility storing PCB waste that 
increases the maximum storage capacity indicated in 
the permit requires that a new financial assurance 
mechanism be established or an existing one amended. 
When such a modification occurs, the Director of the 
Federal or State issuing authority must be notified in 
writing no later than 30 days from the completion of 
the modification. The new or revised financial 
assurance mechanism must be established and 
activated no later than 30 days after the Director of the 
Federal or State issuing authority is notified of the 
completion of the modification, but prior to use of the 
modified portion of the facility. 40 C.F.R. 761.65 
(g)(9). (emphasis supplied). 

On July 19, 1999, EPS provided notification under 5761.65 (g) (9) to the Regional 

Administrator of EPA Region I11 increasing the MSCs in its 1998 PCB commercial 

storage approval. Aug. 21, 2003 Tr. 232-233; CEX 500. There was no physical 

modification to the PCB commercial storage area at the EPS facility in 1999 or at any 

time since the 1989 commencement of business at EPS. Aug. 21, 2003 Tr. 233-234. 

Rather, the original PCB waste storage area at the facility was designed to accommodate 

significantly higher weights of PCB wastes than the amount of closure funds available in 



the original financial assurance mechanism provided by EPS. Aug. 21,2003 Tr. 244-255. 

Subsequently, the investments in the trust fund that EPS had initiated and over which 

EPA, not EPS, was the sole trustee controlling investments, appreciated so significantly 

that a great deal of additional closure funds became available by the summer of 1999. 

Aug. 22, 2003 Tr. 7-22. Concomitantly, the estimated cost of closure of the EPS facility 

steadily dropped between the establishment of the financial assurance trust fund and the 

summer of 1999. Aug. 22,2003 Tr. 21-22. 

Significantly, EPA never provided any response, written or otherwise, prior to the 

commencement of this action to EPS's July 1999 notice advising EPA of EPS's increased 

MSC limits. June 17, 2003 Tr. 161-1 67, 174-1 75; Aug. 21, 2003 Tr. 256-259; Sept. 10, 

2003 Tr. 74-75; Depo. of Rice May 20, 2003 Tr. 138-140. EPS submits that any 

reasonable person, who had submitted a formal, clear notification that complied with the 

requirements of §761.65(g)(9) (using variants of the word "notify") and received no 

acknowledgment or corrected response from EPA, would assume that its notification was 

both in accordance with the regulations and accepted by EPA. Aug. 21, 2003 Tr. 227- 

234. Belatedly, during the administrative hearing more than two years after EPA filed its 

Complaint and more than four years after submitting the notice, EPA witness after EPA 

witness testified that the regulations quoted above do not specifically provide or require 

any EPA approval to effect a modification of the MSC under $761.65(g)(9). June 17, 

2003 Tr. 161-163; June 19, 2003 Tr. 219-225; Sept. 10, 2003 Tr. 42-43; June 18, 2003 

Tr. 35-38, 21 5-216. EPA's belated response should have waived any right it had to 

complain about the effect of EPS's notice letter. 



As noted by the Tribunal during the administrative hearing, no expert is needed to 

understand the plain language of the regulation. 

because regulations speak for themselves, either the plain wording of the 
regulation or the regulation read in conjunction with other regulations. 

June 18,2003 Tr. 236: 16-19. EPS submits that it was and is entitled to interpret the PCB 

regulations quoted above based on the regulation's plain, common and unambiguous 

meaning. That common meaning includes the fact that the cited regulation does not 

include the word "approve" but does include variants of the word "notify" in two places. 

After neither receiving nor expecting any response from EPA regarding EPS's 

July 19, 1999 notification increasing MSCs in its Approval, EPS further assumed its 

compliance status was unquestioned when EPA designated EPS as a disposal site for 

PCB wastes generated as part of a Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980 ("CERCLA"), 42 U.S.C.A. §§9601 et seq, 

remediation project in June 2000. Aug. 18, 2003 Tr. 51-52; Sept. 10, 2003 Tr. 77-78; 

June 18, 2003 Tr. 52-54. In August 2000, Scott Reed of EPS was advised that EPS was 

not approved for receipt of the PCB waste from the CERCLA project because the amount 

of waste exceeded the MSCs in its commercial storage approval and because EPS was 

not on the approved CERLA list. Mr. Reed immediately contacted Charlene Creamer of 

EPA Region 111, the then-PCB Coordinator for Region 111, and explained that EPS had 

submitted its notification to increase its MSCs in 1999 to 100,000 pounds. Aug. 18,2003 

Tr. 44-46. Without any further explanation from EPA, EPS was then approved to receive 

97,000 pounds of PCB transformers from the CERCLA site. Aug. 18, 2003 Tr. 51-52, 

54-55. It is noteworthy that the 97,000 pounds of PCB transformers approved by EPA 

was well in excess of the 5,000 pound MSC limit set forth in EPS's 1998 Approval, but 
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less than the 100,000 pound MSC limit which EPS believed had been properly achieved 

as a result of EPS's July 19, 1999 notification to EPA increasing its MSCs in its PCB 

commercial storage approval. Aug. 18, 2003 Tr. 38, 43,45, 54; Aug. 21, 2003 Tr. 237- 

240. 

EPA by its actions cannot now, after the fact, assert that EPS has violated the 

MSCs contained in a 1998 PCB Approval and that the July 19, 1999 notification 

increasing the MSCs is invalid when EPA itself never objected to EPS's notification. EPS 

submits that EPA waived any such objection when EPA approved EPS to receive PCB 

transformers with weights in excess of the 1998 PCB Approval's MSC, but less than 

EPS's July 19, 1999 notification of increased MSCs. 

The Tribunal in its Initial Decision made no mention of any of the testimony cited 

above or any record to support its findings. EPS submits that the findings of the Tribunal 

in its Initial Decision are therefore unsupported in fact or law and must be reversed. 

4. EPA Failed to Provide EPS Fair Warning of Its Interpretation of 40 
C.F.R. 761.20(~)(2) - In Contradiction to the Regulations. 

In the absence of fair notice of an agency's interpretation of a regulation, "an 

agency may not deprive a party of property by imposing civil or criminal liability." 

General Electric Co. v. EPA, 53 F.3d 1324, 1328-29 (D.C. Cir. 1995). The test for 

determining whether a regulated party has received fair notice of EPA's interpretation of 

a rule is whether, through "reviewing the regulations and other public statements issued 

by the agency, a regulated party acting in good faith would be able to identify, with 

'ascertainable certainty,' the standards with which the agency expects parties to conform 

. . ." - Id. At 1329, citing Diamond Roofing Co. v. OSHRC, 528 F.2d 645, 649 (5th Cir. 

1976). If an agency has not provided the regulated party with any pre-enforcement 



warning of its interpretation, an agency "cannot, in effect punish a member of the 

regulated class for reasonably interpreting [its] rules." 53 F.3d 1330, citing Satellite 

Broadcasting Co. v. FCC, 824 F.2d 1 ,3  (D.C. Cir. 1987). 

EPA failed to provide EPS fair warning of its interpretation of 40 C.F.R. 

761.20(~)(2) before it decided 'Yo use a citation" "for making its interpretation clear" to 

EPS. General Electric at 1329. Indeed, EPA provided conflicting guidance of its 

interpretation by approving a shipment of waste that was well in excess of the 1998 PCB 

Approval, but less than and well within the increased MSC that EPS believed was 

perfected by the combination of EPS's July 19, 1999's notification and no contrary 

response from EPA. 

EPS submits that it reasonably interpreted 40 C.F.R. 761.20(~)(2) to exempt 

EPS's processing activities (that are primarily associated with and facilitate transportation 

of PCB electrical equipment, including transformers and capacitors for disposal) from the 

PCB commercial storage approval requirement, as that regulation states on its face. In 

contrast, the interpretation that EPA is now attempting to apply is contrary to the plain 

language of the regulation. 

In summary and based on the above facts, it is undisputed that EPA did not 

respond to EPS between the time EPS submitted its July 19, 1999 notification to increase 

its MSCs and the date EPA filed its Complaint in 2001. June 17, 2003 Tr. 161 -167, 174- 

175; Aug. 21,2003 Tr. 256-259. It is also undisputed that Scott Reed of EPS spoke with 

Charlene Creamer, the then-PCB Coordinator for Region 111, immediately upon EPS's 

receipt of the EPA notification that EPS would not be approved to accept the 97,000 

pounds of CERLCA PCB wastes in early 2000 fiom the Ohio CERLCA remediation site 



and told Ms. Creamer about the July 19, 1999, EPS notification under §761.65(g)(9) 

increasing EPS's MSC limit above those in its September, 1998 Approval. Aug. 18, 

2003 Tr. 38-46. Finally, it is undisputed that EPS subsequently received approval by EPA 

to receive 97,000 pounds of CERCLA PCB waste for disposal, with no fbrther contact 

from EPA or any explanation by the EPA for its change in position. EPS submits that 

EPA could have done nothing more inconsistent regarding regulatory interpretation 

guidance than it did in failing to respond to EPS's 1999 notice increasing MSC's and 

then subsequently approving EPS for the receipt of CERCLA PCB waste at a weight that 

was well in excess of the 1998 Approval MSC, but less than the MSC as modified by 

EPS's July 19, 1999 notice to EPA. 

Having failed to provide fair warning regarding the interpretation of its own 

regulations, EPA cannot prevail in Count I of its Complaint, and this Board must find for 

EPS on all allegations in Count I. 

The Tribunal in its Initial Decision rejects EPS's arguments by simply stating that 

the fair warning argument "is inapposite to the facts and the legal issues raised in this 

case." Initial Decision at 21. EPS submits that such rejection in such a sweeping 

statement is incorrect in light of all of the substantial, factual evidence presented, and that 

the issue of fair warning is central to both the factual and legal issues raised in the case. 

EPA had no facts at all to support its allegations when it filed the Complaint, and has 

been able to offer no legal defense of its actions. 

5. EPS's PCB Commercial Storage Approval Required 
Compliance With All Applicable Regulations in Effect At The 
Time It Was Issued, Including 40 C.F.R. 761.20(~)(2). 



EPA maintained during the Hearing that the exceptions to the requirement for a 

commercial storage approval promulgated at 40 C.F.R. 761.20(~)(2) (for certain 

processing activities) did not apply to EPS because it was not expressly mentioned in 

EPS's PCB Approval, which was issued after the regulation was promulgated. June 18, 

2003 Tr. 94-95. EPS submits that the Approval must apply to and incorporate all 

applicable regulations in effect at the time the Approval was issued, including 40 C.F.R. 

761.20(~)(2). See, e.g., United States v. Geophysical Corp. of Alaska, 732 F.2d 693, 696 

(9'h Cir. 1984) (holding that regulations which were incorporated by reference into the 

permit clearly govern the permittee's actions). The EPS PCB commercial storage 

Approval expressly states at General Condition A.l that "Environmental Protection 

Services shall, at all times, operate in accordance with, the provisions of the PCB 

regulations (40 C.F.R. Part 761), the Conditions of this Approval, the Environmental 

Protection Services December 29, 1992 application, the letter dated April 9, 1998, and all 

subsequent submissions and modifications." CEX 2 (C000559). The approval states 

W h e r  at General Condition A.7 that ". . .EPS must adhere to the regulations concerning 

PCB transformers, at 40 C.F.R. Part 761 ." CEX 2 (C000559). (Emphasis supplied). 

In comparison, EPS has only been charged with a violation of §761.65(d) in 

Count I and Count 11. Significantly, there is no express reference to "Section 761.65(d)" 

contained in EPS's Approval. CEX 1. In its enforcement actions, EPA cannot simply 

pick and choose which regulations from 40 CFR 761 EPA chooses to apply for 

determining EPS's compliance with its PCB Commercial Storage Approval. EPA's 

position that the §761.20(~)(2) exception to the commercial storage requirements does 

not apply to EPS's Approval because it was not specifically included in the Approval is 



completely inconsistent with EPA's position that EPS has violated §761.65(d) under 

Counts I and 11, since §761.65(d) does not appear in EPS's Approval either. Either both 

regulations apply or neither regulation applies. If the former (both regulations apply), 

EPA cannot prevail on its allegations in Count I because the units in question were 

subject to the §761.20(~)(2) exception and a PCB commercial storage approval is not 

required for such units during the time they are in EPS's PCB commercial storage area. 

If the latter (neither regulation applies), EPA cannot prevail on its allegations in Count I 

because the requirements of 5 76 1.65(d) are not included in the EPS Commercial Storage 

Approval and do not apply to EPS. Accordingly, and in either case, EPS must prevail in 

its defense of Count I of the ~ o r n ~ l a i n t . ~  

6. 40 C.F.R. 761 Does Not Define the Term "approval to store 
PCB Items." 

EPA maintains that the EPS PCB commercial storage approval is merely a permit 

to store PCB Items. REX 558; see generallv Depo. of Rice May 20, 2003. EPS submits 

that there is nothing in any section of 40 C.F.R. 761 that defines an approval to store PCB 

Items. The only storage approval defined or established in the regulations is a commercial 

storage approval, for which the regulations explicitly establish exceptions applicable to 

EPS's facility. See 40 C.F.R. 761.3. Moreover, the definition of "commercial storer" does 

not just deal with a "commercial storer" of PCBs. Rather, the definition articulated at 40 

C.F.R. 761.3 is titled "commercial storer of PCB waste" and speaks to an owner or 

operator of a facility "who engages in storage activities involving either PCB waste 

The Initial Decision at 21 rejects this argument because it apparently failed to understand EPS's argument 
that EPS should be informed of applicable regulations. EPS's point was simply that the PCB regulations 
regarding commercial storage were significantly revised after the EPS commercial storage approval was 
issued, and the new regulations had a profound impact on the commercial storage approval requirements, 
an impact that was completely ignored by the Tribunal in its fmdings and conclusions. 
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generated by others or that was removed while servicing the equipment owned by others 

and brokered for disposal." The definition does not contain the word "Item." 

EPA provided no evidence to support an allegation that a single unit on site 

during either inspection was being commercially stored. Prior to filing its Complaint, 

EPA asked no questions regarding the disposition of any equipment on site during either 

inspection. EPA obtained no information regarding ownership of any stored equipment 

on site during either inspection and therefore cannot and did not prove that any of the 

equipment on site was cornmerciallv stored and thus subject to the MSCs in EPS's 

Approval. Accordingly, EPS must prevail in its defense of Count I of the 

The Tribunal rejected EPS's argument in its lnitial Decision with no analysis beyond the statement that 
since it had already determined the facts, it didn't need to analyze this argument. EPS submits that this is 
insufficient consideration of the argument and requests the EAB to analyze fully the issues and the record 
as the Tribunal should have done but failed to do. 

BALTOI :lo8 103Gv4)K24070-000009~5/11/2006 35 



7. EPS's Financial Closure Mechanism - an Irrevocable Trust - 
Fully Protected EPA. 

Even if the PCB Commercial Storage Approval was not modified by EPS's 

notification and the 40 C.F.R. 761.20(~)(2) exception did not apply to EPS, EPS's 

financial assurance fund established in accordance with 40 C.F.R. 761.65 (with EPA as 

trustee) was at all times sufficient for closure of the facility. The purpose of the financial 

assurance regulations is to ensure that facilities at which PCBs are commercially stored 

will be properly closed without use of public funds. See 54 Fed. Reg 527 16 (Dec. 21, 

1989)("EPA justifies the imposition of these requirements based upon the several 

instances in which facilities that went out of business or were forced to close possessed 

insufficient resources at the time of closure to provide for an adequate cleanup. If the 

expenditure of public resources is to be avoided, it is incumbent that owners and 

operators of approved facilities make provision for closure funds during the active life of 

their facilities."). Further, the permissible amount of PCB waste on site is tied to the 

amount of financial assurance. Id. ("Financial assurance would be demonstrated in an 

amount sufficient to close the facility when closure costs would be at a maximum, and 

that eventuality would usually correspond to the maximum allowed inventory of stored 

PCB waste"). 

EPS established a trust fund in accordance with §761.65(g) as the mechanism for 

closure of its facility. Aug. 22, 2003 Tr. 10-16. The trust fund was established in 1993 

and EPA judged its corpus sufficient to close the facility as evidenced by the EPA 

approval of the PCB Commercial Storage Approval. CEX 2 (C000567-C000568). 

During the ensuing years, the cost of closure steadily decreased, both because the 

cost of disposal of PCB wastes decreased industrywide and because the trust corpus 



increased in value due to increases in the value of the investments contained therein. 

Aug. 22, 2003 Tr. 7-22. EPS was therefore able to submit its July 19, 1999 notice 

increasing MSCs in its Approval because the trust corpus at the time of the notice was 

more than sufficient to pay for the closure of the facility at the increased MSC level, as 

required under §761.65(g), at all times. Aug. 22, 2003 Tr. 7-22. Since the trust corpus 

was sufficient at all times to close the facility, EPS was never in violation of the 

requirement that its financial assurance mechanism be sufficient for closure of its facility 

without using funds from any public or private source other than EPS, the owner and 

operator of the facility.8 

8. EPS's Generator Status of Equipment Exempted EPS from the 
MSC Limits of the Approval. 

Assuming, arguendo, that the equipment in storage was waste (and EPS does not 

concede that it was), EPS was the generator and owner of the PCB Items that were the 

subject of Count I of the Complaint and no commercial storage approval was needed for 

those PCB Items. PCB commercial storage approval requirements do not apply to any 

PCB waste that is not stored commercially, i.e., waste that is generated on site by the 

owner of the equipment and site. See 40 C.F.R. 761.3 defining "commercial storer of 

PCB wastes." In September of 2000, well before EPA filed its Complaint in this case and 

in response to an inquiry from EPS, EPA Region I1 provided guidance to EPS stating that 

the owner of equipment is the generator of PCB waste resulting from that equipment. 

REX 3 12. Importantly, the guidance provided to EPS by Region I1 stated that Region I11 

The Tribunal rejected EPS's argument as being "beside the point" (Initial Decision at 22) even though the 
ALJ at page 9 of the Initial Decision relied on EPA's concern over EPS's financial assurance mechanism to 
rationalize EPA's inspection of EPS in the first place. In fact, EPA's concern about EPS's financial 
assurance mechanism was a pretext for EPA's selective inspections and enforcement of EPS, which were 
intended to punish EPS for its efforts to ensure that the PCB regulations were enforced against another 
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concurred in the interpretation of the regulations provided to EPS. (Id.). EPA witnesses 

testified during the hearing about the concurrence process and Region 111's concurrence 

with the interpretations provided in that letter. June 17,2003 Tr. 136-1 39, 145-1 50, 153- 

161; Sept. 10,2003 Tr. 96-99; Sept. 10,2003 Tr. 130-133. 

In its inquiry, EPS described a scenario under which: (a) a PCB disposal facility 

contracted with a client to transport transformers from the client's site to the disposal site, 

with the disposal facility testing the transformers after they arrived at the disposal 

facility; and (b) the disposal facility making the determination that transformers testing 

with PCB concentrations of 50 ppm or more were PCB wastes and must be disposed. 

EPS asked EPA to determine who was the generator of the PCB waste in the above 

scenario involving the transformers in excess of 50 ppm PCB. In addition, EPS asked 

EPA whether the storage of such PCB wastes would require a PCB commercial storage 

approval. REX 312. In response, EPA stated unequivocally that, under the above 

scenario described by EPS in its inquiry, the owner of the transformers at the time they 

were tested and determined to be waste was the generator of the PCB wastes and that 

storage of those transformers that were PCB waste did not require a PCB commercial 

storage approval. (Id). 

Under its contracts with all of its clients, EPS becomes the owner of all equipment 

that it transports to its Wheeling facility at the time the equipment is picked up for 

transportation at the client's site. Aug. 22, 2003 Tr. 10-16. EPS is therefore the owner of 

all PCB equipment that passes through the doors of its facility. In addition, EPS 

performs the only PCB concentration testing on more than 99% of the transformers that 

entity. Clearly, the issue of whether the financial assurance mechanism was adequate at all times is central 
to the issue of EPA's motive in initiating the inspections. 
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arrive at its facility under its contract with its clients. August 18, 2003 Tr. 54. Thus, EPS 

is the entity that determines whether transformers and other units that contain PCBs at 

concentrations in excess of 50 ppm are waste and must be disposed of. Under the plain 

language of the September 2000 EPA guidance, EPS is both the owner of the units and 

the entity that makes the determination that the equipment is waste. REX 3 12; Aug. 22, 

2003 Tr. 24-29. Accordingly, EPS is the generator of all such PCB wastes and the 

storage of that waste does not require a PCB commercial storage approval. EPA Region 

I11 cannot, after the fact, now say that it disagrees with the clear guidance provided by 

Region I1 and in which Region I11 concurred. For the reasons set forth above, this Court 

must therefore find in favor of EPS on Count I . ~  

9. EPA Improperly Applied the PCB Penalty Policy in 
Calculating a Proposed Penalty for Count I. 

The 1990 EPA PCB Penalty Policy establishes guidelines for the calculation of 

penalties for violations of the PCB Regulations. CEX 24. Penalties are based on the 

"nature" of the violation, the "extent" of the potential or actual environmental harm fiom 

a given violation, and the "circumstances" of the violation. CEX 24 (CF000966). In 

order to assess a penalty for a violation, EPA must know the amount of PCBs involved, 

the amount released, and a number of additional factors. CEX 24. EPA had none of the 

requisite information available to it when it calculated the proposed penalty for Count I. 

Accordingly, EPS submits that it is not possible for EPA to properly calculate a penalty 

for Count I even if one assumes that a violation occurred, which EPS denies. 

The Tribunal rejected this argument as contrary to the evidence, yet the record fully supported a frnding 
that EPS became the owner of all equipment it contracted to handle for its customers at the time EPS took 
possession of that equipment. Since the regulations regarding commercial storage only apply to materials of 
others stored at a facility, ownership of the equipment is key to the issue of whether commercial storage 
occurred. 



C. Count I1 

1. Count I1 is Unsupported by Facts 

Count I1 of the EPA Complaint alleges that EPS commercially stored PCB 

capacitors weighing in excess of the MSC in its Approval in July of 1999. EPS hereby 

incorporates the facts set forth in Section 1V.B. 1, supra. 

McPhilliamy prepared an inspection report describing his and Rice's activities during the 

EPA inspection that took place July 15, 1999. CEX 7; June 17, 2003 Tr. 88-90, June 17, 

2003 Tr. 238-267, June 18,2003 Tr. 91-97 and June 18,2003 Tr. 201-203. 

The inspection report noted an outgoing shipment of PCB capacitors that was 

shipped July 9, 1999, (six days prior to the inspection so the inspectors never physically 

saw the capacitors). In other words, the inspectors made no effort during the inspection 

to determine whether the PCB capacitors, which EPS was not permitted to dispose of, 

were transported off-site within the timefiames allowed in the regulations at 40 C.F.R. 

8761.65. During the July 15, 1999, inspection, the EPA inspectors could not take any 

fluid samples fiom the capacitors that they assumed were commercially stored, nor could 

they have weighed them, since the capacitors had been shipped days prior to the 

inspection. June 17, 2003 Tr. 252-258. The inspectors did not question whether the 

capacitors were being commercially stored or whether they were actual PCB waste. June 

17, 2003 Tr. 252-258. Finally, and most importantly, the inspectors asked no questions 

of EPS either during or after the inspection regarding whether the capacitors were 

processed in accordance with §761.20(c). Indeed, both McPhilliamy and Rice testified 

that the extent of their analyses regarding those capacitors was to simply take the weights 

fiom the handwritten shipment paperwork and compare that weight to the MSC in EPS's 
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September 1998 Approval. June 17,2003 Tr. 252-258, Rice Depo. May 20,2003 at 146- 

147. At the time of inspection, neither McPhilliamy nor Rice mentioned any of their 

findings. 

In contrast, EPS witness Keith Reed testified at length regarding the processing 

and shipment for disposal of the capacitors. Aug. 22, 2003 Tr. 43-48. The capacitors 

were designated as non-PCB capacitors when shipped from EPS's customer. Aug. 22, 

2003 Tr. 46-47. They were shipped under a manifest indicating they were non-regulated. 

CEX 11. The capacitors were mounted on a large matrix of aluminum frames as part of 

capacitor bank, consisting of three banks. Aug. 22, 2003 Tr. 45. Each bank was 

unloaded via overhead cranes at EPS. Aug. 22, 2003 Tr. 45-46. They were tested at 

EPS's facility and found to be PCB Capacitors. Aug. 22, 2003 Tr. 47. Before the 

individual capacitors could be transported to an EPA approved PCB disposal site, they 

had to all be removed fkom the banks and palletized. The processing took more than 8-10 

hours with 2-3 people working. Aug. 22, 2003 Tr. 67-68. Once the capacitors were 

removed from their banks, they were placed in appropriate shipping pallets, and all of the 

capacitors were shipped to Safety Kleen. Aug. 22,2003 Tr. 64; CEX 10. 

The effect of EPA's failure to take fluid samples, determine PCB Concentrations, 

weigh the units, determine whether EPS was the generator of the waste, and determine 

whether the capacitors were processed to facilitate the transportation to another site for 

disposal, is that EPA filed its Complaint against EPS without any supporting evidence. 

Administrative procedural rules require that EPA bears the burden of proving facts 

alleged in its Complaint. See 40 C.F.R. §22.24(a). Since EPA gathered no pertinent facts 
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regarding the capacitors, it cannot sustain its burden of proof and EPS must prevail on 

Count 11. 

2. Count I1 is Unsupported By Applicable Laws 

a. Count I1 Background Facts 

Count I1 of the Complaint erroneously alleged that on July 9, 1999, EPS stored 

PCB capacitors in excess of its MSC limit. Specifically, Paragraph 22 of the Amended 

Complaint alleged that on July 9, 1999, Appellant was storing at its facility 26,367 lbs of 

PCB capacitors. For reasons set forth below, the record has demonstrated, that the 

subject capacitors at issue on this date arose from a single manifest record documenting 

that the subject PCB capacitors were all shipped offsite within ten days between 

destinations. 

b. EPS is a Transfer Facility as Defined at 40 C.F.R. 761.3. 

The PCB regulations define "transfer facility" as 

any transportation-related facility including loading docks, parking areas, and 
other similar areas where shipments of PCB waste are held during the normal 
course of transportation. Transport vehicles are not transfer facilities under 
this definition, unless they are used for the storage of PCB waste, rather than 
for actual transport activities. Storage areas for PCB waste at transfer facilities 
are subject to the storage facility standards of 5 761.65, but such storage areas 
are exempt from the approval requirements of 8761.65(d). . . .unless the same 
PCB waste is stored there for a period of more than 10 consecutive days 
between destinations.1° 

40 C.F.R. 761.3 (emphasis supplied). EPS7s operations include activities that are 

described in the definition of the term "transfer facility." Accordingly, EPS7s facility is a 

transfer facility under the PCB regulations. EPA witnesses Smith, Creamer, and Webb all 

lo The ten-day consecutive day time period between destinations should commence fiom the time "between 
destinations," i.e., commencing with the date after PCB waste is shipped out from the originating 
destination, which should not be included in the calculation of time. This interpretation is consistent with 
Rule 6 of the Federal Rules of Civil Procedure, which provides that "in computing any period of time 



agreed that EPS's facility can be a transfer facility as well as a disposal facility under the 

PCB regulations. June 19,2003 Tr. 227 (Smith); June 17,2003 Tr. 14.1 (Webb); Sept. 10, 

2003 Tr. 95-96 (Creamer). 

The regulations further discuss transfer facilities at 40 C.F.R. 76 1.65(d)(5) and 

specifically exempt the storage areas at transfer facilities from the requirement to obtain a 

PCB commercial storage approval unless the same PCB waste is stored for more than 10 

consecutive days at the facility between destinations. Thus, in the case of equipment that 

is processed to facilitate transportation for disposal and on site for not more than 10 

consecutive days between destinations, as were the capacitors that are the subject of Count 

11, the storage of those capacitors in the commercial storage area at EPS is exempt from 

the MSCs in the EPS's Approval. Those MSCs do not apply to the capacitors in question 

because EPS is a "transfer facility" as defined in 5 761.3. Aug. 22,2003 Tr. 42-48. EPA 

has therefore failed to prove its allegations in Count I1 and the Court must find in favor of 

EPS on Count 11. 

c. The Capacitors that are the Subject of Count I1 Were Stored 
for only 10 Consecutive Days and Therefore are not Subject to 
the Commercial Storage Approval Requirements. 

Keith Reed testified at length during the hearing about the processing of the 

capacitors in July of 1999. Aug. 22,2003 Tr. 42-48. The documentation available from 

EPS, combined with the testimony of Mr. Reed, clearly establish that the capacitors were 

shipped from EPS's client on June 29, 1999, received at EPS on June 30, 1999, and 

shipped for disposal on July 9, 1999 - a total of ten (1 0) days between destinations. REX 

5 15; CEX 10. EPA did not dispute Mr. Reed's testimony and offered no proof that the 

--- 

prescribed or allowed by these Rules . . . , the day of the act, event, or default from which the designated 
period of time begins to run shall not be included." (Emphasis added.) 



capacitors were on site for more than ten consecutive days between destinations. 

Inasmuch as these capacitors were on site for not more than ten consecutive days between 

destinations, the exemption from the PCB commercial storage approval requirements 

applies to the capacitors in question and they were not regulated by the MSCs in the EPS 

PCB commercial storage approval. 

d. The Capacitors Were Processed to Facilitate Transportation 
for Disposal in accordance with the PCB commercial storage 
approval exemption under 40 C.F.R. 761.20 (c)(2). 

As stated above, Section IV.C.l., supra, EPS witness Keith Reed testified at 

length about the processing and shipment for disposal of the capacitors. The capacitors 

were designated as non-PCB capacitors when shipped from EPS's client, were mounted 

on a large matrix of aluminum frames in three banks, and were found to be PCB 

capacitors after they arrived at the EPS facility. August 22,2003 Tr. 43-49. Since EPS is 

not permitted to process PCB electrical equipment through its scrap metal recovery oven, 

the capacitors had to be transported for disposal to an approved TSCA site. August 22, 

2003 Tr. 43-49. Before the individual capacitors could be transported to an EPA 

approved PCB disposal site, the capacitors had to all be removed from the banks and 

palletized. The processing took more than 8-10 hours with two to three people working. 

(Aug. 22,2003 Tr. 67-68. 

All of this processing was the type of processing contemplated by EPA when it 

promulgated the commercial storage requirement exception at 40 C.F.R. 761.20 (c)(2), 

which provides "processing activities which are primarily associated with and facilitate 

storage or transportation for disposal do not require a TSCA PCB storage approval." 

$761.20(c)(2)(i). Indeed, EPA cited the following examples of activities that it 



considered "processing to facilitate transportation for disposal" in the preamble to the 

Federal Register in which these regulations were promulgated: 

Examples include, but are not limited to: removing PCBs 
from service (e.g., draining liquids); pumping liquids out 
of temporary storage containers or articles into drums or 
tank trucks for transportation to a storage facility or 
disposal facility; dismantling or disassembling 
serviceable equipment pieces and components; packa~ng  
or repackaging PCBs for transportation for disposal; or 
combining materials from smaller containers. 63 Fed Reg 
35383 at 35392 (emphasis supplied). 

Clearly, the dismantling of the capacitor banks and repackaging of the capacitors for 

shipment to a licensed PCB disposal site are not only similar to those activities cited by 

EPA, they are the exact activities cited by EPA. 

For all of the aforementioned reasons, EPA cannot sustain its burden of proof to 

support the allegations in Count I1 and EPS must prevail on Count 11. 

e. EPA Improperly Applied its 1990 PCB Penalty Policy in 
Calculating its Proposed Penalty for Count 11. 

The 1990 EPA PCB Penalty Policy establishes guidelines for the calculation of 

penalties for violations of the PCB Regulations. CEX 24. Penalties are based on the 

"nature" of the violation, the "extent" of the potential or actual environmental harm from 

a given violation, and the "circumstances" of the violation. CEX 24. In order to assess a 

penalty for a violation, EPA must know the amount of PCBs involved, the amount 

released, and a number of additional factors. CEX 24. EPA had none of the requisite 

information available to it when it calculated the proposed penalty for Count 11. 

Accordingly, EPS submits that it is not possible for EPA to properly calculate a penalty 

for Count I1 even if one assumes that a violation occurred, which EPS denies. 
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D. Count I11 

Count I11 of the Complaint alleged that EPS on certain specified dates and times 

failed to comply with §761.72(a)(3)'s minimum burn times and temperatures. 

1. Count I11 is Unsupported by Facts 

The Complainant has failed to provide EPS with any adequate notice of the 

factual basis necessary to support Count 111, in its Complaint, in its Amended Complaint, 

in its Second Amended Complaint, in its prehearing exchange, and in its rebuttal case. 

EPA filed Count I11 without having any transformer PCB concentration data whatsoever 

on the day it filed its Complaint, simply providing EPS after filing its Complaint with a 

list of dates and bum cycle times, which cycles EPA alleged were less than two and one 

half hours in duration and in violation of 5761.72. EPA assumed that the transformers 

that were processed on those dates and in those particular burn cycles were regulated 

under TSCA, i.e., contained PCBs at concentrations in excess of 50 ppm. Without that 

assumption, there could have been no way for EPA to allege that the burn cycle times 

were in violation of the PCB rules since, a priori, those rules do not apply to the 

processing of equipment whch is not regulated under TSCA and EPA had no 

information regarding the regulatory status of a single piece of equipment at the time it 

filed its Complaint. 

Once EPS was given the dates and bum cycle start and end times, EPS was able 

to review its records and provide EPA with the PCB concentrations of those transformers. 

For the first time, EPS was also able to provide EPA with the number of transformers 

processed on the dates in question. Neither EPA nor EPS could have known that number 

until EPS reviewed its records and determined from the barcodes (a) the types of 
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equipment associated with those specific barcodes, and (b) the equipment that was 

processed during the burn cycles on the dates in question. 

Ninety-nine plus percent of the transformers processed on the dates initially cited 

by EPA were non-regulated based on laboratory analyses conducted by an independent, 

certified laboratory, ACTI. REX 551 (R004640-R004677). The ACTI laboratory results, 

which EPS had in its files, were provided to EPA the first time that EPA asked for this 

specific information on 1237 barcodes (well after EPA had filed its Complaint). 

Confronted with such information, EPA elected not to accept the ACTI results from EPS, 

but rather issue a TSCA subpoena to ACTI immediately prior to the commencement of 

the administrative hearing. Thus began EPA's misguided effort to identify the 

transformers "du jour" in which EPA misinterpreted and misused the ACTI data to 

identify different burn cycles of concern, resulting in the identification of different sets of 

transformers processed as the EPA identification of burn cycles changed during the 

hearing. 

Indeed, as late as the twelfth day of the thirteen-day hearing, EPA witness Rice 

testified that there may have been as many as three different sets of transformers that 

EPA had alleged were improperly processed. Sept. 10, 2003 CBI Tr. 28:14-34:16 

(fbrther discussed below). Incredibly, even as of that twelfth day of the hearing, EPA had 

listed at least three different sets of burn cycles. Id. EPS submits that it therefore had no 

way to defend itself through the review of its own records to provide details for the 

hearing record regarding each transformer processed in those burn cycles and the manner 

in which it had been processed. EPS could have been prepared to explain the processing 

of any transformer EPA wanted to learn about had EPA settled, prior to the twelfth day of 
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the hearing, on a single set of burn cycles that it thought identified the transformers it 

believed to have been improperly processed. 

Complainant's basis for bringing Count I11 morphed throughout this entire 

administrative process, depending on Complainant's interpretation of the PCB 

concentration data underlying the Complaint, the First Amended Complaint, and the 

Second Amended Complaint. As such, EPS was not provided with the constitutionally 

required notice of the precise violation alleged by EPA in Count 111, nor of the factual 

basis for the violation alleged in Count 111. Further, the notice of the basis for Count I11 

provided by EPA in its Complaint did not satisfy the federal Administrative Procedure 

Act or 40 C.F.R. 8 22.14. 

The U.S. Supreme Court has held that due process requires proper notice of 

administrative actions, including disclosure of the grounds of agency action and the 

evidence the agency is relying upon. Goldbern v. Kelly, 397 U.S. 254 (1970). Further, 

"[aln elementary and fundamental requirement of due process in any proceeding which is 

to be accorded finality is notice reasonably calculated, under all the circumstances, to 

apprise interested parties of the pendency of the action and afford them an opportunity to 

present their objections." Memphis Liht ,  Gas & Water Div. v. Craft, 436 U.S. 1 (1978), 

citing Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314 (1950). The 

constitutional requirement of a meaningful opportunity to respond "entails, at a 

minimum, the right to be informed not only of the nature of the charges but also of the 

substance of the relevant supporting evidence." Brock v. Roadway Express, Inc., 481 

U.S. 252, 264-265 (1987)(emphasis added). As explained above, EPS was not provided 

adequate notice of the substance of the evidence supporting EPA's Count 111. 



In addition to constitutional requirements, EPA was also subject to the Federal 

Administrative Procedure Act ("APA") and the Consolidated Rules of Practice, which 

required EPA to provide adequate notice of the violations alleged in Count I11 and the 

factual support for the allegations. The APA requires that "[plersons entitled to notice of 

an agency hearing shall be timely informed of .  . . the matters of fact and law asserted" by 

the agency. 5 U.S.C. 5 445(b)(3). Under 40 C.F.R. 522.14, the EPA's complaint must 

include "[slpecific reference to each provision of the Act, implementing regulations, 

permit or order which respondent is alleged to have violated," and "[a] concise statement 

of the factual basis for each violation alleged." 40 C.F.R. 5 22.14(a)(2)&(3). A 

respondent in a proceeding under the Consolidated Rules has only been accorded due 

process if the respondent knew the basis of the complaint against it, it understood the 

issues, and it was afforded a full opportunity to meet the charges. See Yaffe Iron and 

Metal Company, Inc. v. EPA, 774 F.2d 1008, 101 3 (loth Cir. 1985), citing, NLRB v. 

MacCay Radio & Telegraph Co., 304 U.S. 333,349-50 (1938). 

In Rodale Press. Inc. v. Federal Trade Comm'n, 407 F.2d 1252 (D.C. Cir. 1968), 

the Federal Trade Commission's conduct in an administrative proceeding mirrored the 

conduct of Complainant in the present case. In Rodale Press, the D.C. Circuit set aside 

an order of the Federal Trade Commission when the theory of the violation under which 

the complaint was issued differed from the theory upon which the complaint was 

sustained by the Commission, and the evidence presented by the respondents at the 

hearing went to contest the theory under which the complaint was issued. Id. at 1255- 

1256. "[Ilt is well settled that an agency may not change theories in midstream without 

giving respondents reasonable notice of the change." Id. at 1256 (emphasis added). 
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Significantly, because one factual issue had been substituted for another, the court held, 

the Commission had deprived the respondents of both notice and hearing on the 

substituted issue. Id. 

Similarly, in the present case EPA changed the facts it used to support Count 111 

from the day it issued its Complaint to and including the end of the hearing, and at 

several points in between, including in its prehearing exchanges, and in its Amended 

Complaint, which revised the allegations from improperly processing "PCB 

Transformers" to improperly processing "PCB-contaminated Transformers," an error 

characterized as a "typographical error." Complainant's Motion for Leave to File a 

Second Amended Complaint, Section I., Introduction (March 13, 2003). These changes 

materially changed the nature of the allegations against Appellant EPS. 

Specifically, when Rice was asked at the Hearing whether "[alt some point before 

the end of this proceeding," the Respondent should "be entitled to know specifically 

which units the government is alleging were improperly processed," Rice agreed. Sept. 

10,2003 CBI Tr. 32: 1 -33:9. Although EPA claimed that the numbers that ACT1 used for 

the EPS data were the same as the EPS bar codes, Rice admitted that the numbers of the 

units actually did not match up. Sept. 10,2003 CBI Tr. 32:12-33:5. Even throughout the 

hearing, the number of transformers that EPA alleged was not burned properly varied a 

great deal. EPA began by alleging 1237 units were involved, then went up to over 1500 

and then went back down to 1267. Sept. 10,2003 CBI Tr. 27:23-32:22. Clearly, if EPA 

was not even sure which burns, and therefore which units, were alleged to be in violation 

of TSCA near the end of the hearing, it is impossible for Respondent to know which 

specific burn cycles and the sets of units processed therein are at issue. Therefore, due to 



EPA's complete failure to provide Respondent with proper notice regarding the factual 

basis for Count 111, this count should be dismissed. 

2. Count I11 is Unsupported in Law 

a. Complainant has Failed to Establish a Prima Facie Case 
Regarding Count 111. 

Complainant has failed to establish its prima facie case as to Count 111. See 40 

C.F.R. §22.24(a); In the Matter of Louisiana Pacific Cornoration, Docket No. CAA-120- 

V-84-2, 1987 EPA ALJ LEXIS 34 (March 24, 1987) (holding a "prima facie case" is 

"one that prevails to the absence of evidence invalidating it."). 

Even without looking at EPS's evidence, which invalidates the evidence proffered 

by EPA to support Count 111, EPA cannot establish its prima facie case. EPS has been 

charged with improper processing of "PCB-contaminated" transformers1 in the Second 

Amended Complaint. Second Am. Compl. 77 24-28. In order for EPA to properly bring 

its Complaint in this matter, it would have needed to have information regarding the PCB 

concentrations of the units that it alleged were improperly processed in the EPS scrap 

metal recovery furnace. At the time EPA filed the Complaint in June 2001, EPA 

possessed no data regarding the PCB concentrations of any units that EPA alleged in 

Count I11 were improperly processed. June 18, 2003 Tr. 11 8, 119, 194:22-196:3. 

Complainant's counsel even argued that, without the ACT1 laboratory data, which was 

The original Complaint erroneously alleged that EPS improperly processed "PCB transformers," a serious 
mistake in definitions and a term of art in the PCB regulations that EPA later claimed in its Memorandum 
in Support of its Amended Complaint was a "typographical error," despite the fact that EPS had advised 
EPA of its error two years prior to the filing of the Amended Complaint. (Complainant's Motion for Leave 
to File a Second Amended Complaint, Section I., Introduction, filed March 13, 2003, Motion to Dismiss 
and Affidavit of Keith R Reed, November 2001). Moreover, the scrivener of the Complaint certainly 
should have been aware of the significant regulatory difference between a "PCB transformer" and a "PCB- 
contaminated" transformer, making it highly unlikely that this was simply a typographical error and more 
likely that EPA simply had no valid concentration data whatsoever on the day it filed the original 
Complaint. 
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not even subpoenaed until ten days before the hearing and nearly two years after EPA 

filed its Complaint, EPA would have no data to support Count 111. June 17, 2003 Tr. at 

24-25. In fact, Complainant's counsel described the ACT1 data as "the heart of [EPA's] 

case." June 20,2003 Tr. at 122. 

In addition, Rice testified that he did not know the PCB level of unit in Count 

I11 at the time the Complaint was drafted. June 1 8, 2003 Tr. 1 1 8-1 19, 190- 1 93. On direct 

examination, Rice was asked "at the time that you drafted or assisted in drafting this 

Complaint, did you know the PCB concentrations of the bar-coded items that were 

burned during the times and temperatures that did not meet the regulatory requirements 

of 40 C.F.R. 5 761.72(a)(3)? Did you know what the concentrations were?" June 18, 

2003 Tr. 1 18: 18-24. To this, Mr. Rice replied, "No." Id. 

Keith Reed, President of EPS also testified that EPA had no PCB data at the time 

the Complaint was filed. Aug. 22. 2003 Tr. at 78-79, 106-107. Scott Reed, Vice 

President of EPS testified that he did not provide any PCB data to the EPA during a 

meeting with EPA inspector McPhilliamy, who participated in both on-site inspections of 

EPS in 1999. August 18, 2003 Tr. at 47-51. Finally, McPhilliamy also testified that he 

had no information regarding the PCB concentrations of any transformers that were the 

subject of the Complaint. Aug. 18,2003 Tr. 20: 16-20. 

Following the filing of the Complaint, EPS provided PCB data on all units in 

question to verify that all but a handful of the units were non-PCB, and thus non- 

regulated under TSCA. Therefore, the burn cycle times during which these non-PCB 

units were processed are irrelevant and outside the enforcement jurisdiction of EPA. 

However, during several hours of testimony, Scott Rice said he did not believe any of the 



EPS transformer concentration data to be reliable or accurate because much of it was 

"handwritten" and he did not know whether EPS had a quality assurance procedure to 

validate the data. June 18, 2003 Tr. 2 12: 19-2 13: 1 1. Accordingly, as of the date that EPA 

filed Count I11 of its Complaint, its own inspector responsible for the technical work on 

the Complaint confirmed that EPA had no verifiable or reliable information regarding the 

PCB concentration of a single transformer of the more than 1200 that it alleged were 

improperly processed by EPS. Indeed, not one of the three Complaints filed by EPA 

even identified the burn cycles EPA was concerned about, let alone the number of 

transformers EPS was alleging to have been improperly processed. Compl. 77 24-28, 

Am. Compl. 77 24-28, Second Am. Compl. 77 24-28. EPS was not provided the 

identification of the initially cited burn cycles until well after the Complaint was filed, 

and then only after it filed a FOIA to obtain the basis for EPA having filed the Complaint. 

EPA, having had no basis in fact to file Count I11 of its Complaint when it did so, 

made a final, desperate attempt to support Count I11 of its Amended Complaint with 

transformer PCB concentration data supplied by EPS's laboratory, ACTI. Ten days prior 

to the commencement of the Hearing and two years after the Complaint was filed in this 

matter, EPA issued a TSCA subpoena to ACTI, threatening severe penalties if ACTI did 

not supply the transformer PCB concentration data requested within ten days. REX 3 77. 

Throughout the hearing, EPA incorrectly assumed that the barcodes used by EPS 

to track units within its facility corresponded with a column in the ACTI data labeled 

"Serial Numbers," and EPA based its reliance on the ACTI data-the o& data it had in 

support of Count 111-on this incorrect assumption. During the initial week of the 

hearing, Mr. Rice testified at length regarding the manner in which he interpreted the 
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